VILLAGE OF EGG HARBOR
ZONING BOARD OF APPEALS ADMINISTRATIVE HEARING MINUTES
MONDAY OCTOBER 6", 2025 — 1:00 P.M.
DONALD & CAROL KRESS PAVILION — GREAT HALL
7845 CHURCH STREET, EGG HARBOR, WI 54209
Meeting link: https://villageofeggharbor.zoom.us/j/89756109690

Call in Number: 312 626 6799 Meeting ID: 897 5610 9690
Jim Spolarich, Chair Robert Dickson
Mack Bonk Gene Kussart
Erin Anschutz James Myrland, First Alternate

1. Approve agenda

Bill Vande Castle stated that he has been appointed as the attorney to represent
the board this afternoon, and the chair has asked that I make a brief statement
before we get started. If you've seen the agenda, you will have seen that there is
no agenda item for public comment. That is intentional. Because that's the nature
of these proceedings today. The Board of Appeals has a couple of different types
of proceedings that it can administer or handle under the code and under the
statute, and one of them is an administrative review. And that's the nature of
today's proceedings. There will be presentations from both sides. And the board
will then make a determination, based on those presentations. But there will be
no opportunity for any public comment. This is like an appeal in a court
proceeding. So there is no, open forum. There is no public comment section.

Jim Spolarich called the meeting to order at 1:02 pm.

Zoning Board of Appeals members in attendance: Jim Spolarich, Mack Bonk, Erin
Anschutz, Bob Dickson, Gene Kussart, Jim Myrland.

Staff in attendance: Megan Sawyer, Madison Dietzen, Lynn Ohnesorge (zoom),
Lynette Oman (zoom)

Audience in attendance: Bill Vande Castle, Jim Kalny, Andy Rossmeissl, Matt
Sagorac, Scott Rasmussen, Heidi Rasmussen, Chris Roedl, Kathy Navis, Jim
Vander Heiden, John Heller, Jon Kolb, Mary Jo Kolb, Al Lohman, Luke
Bentley, Tom Strong, Bill Bertschinger, Carey Bertschinger, Christy
Bertschinger, Myles Dannhausen, Robert Cowles, Lori Nicholas, Emily
Pitchford, Mike Till, Nancy Nevins, Erika Skogg, Mike Parent, Jim Podewils,
Connie Judd, John Enigl Jr, Tom Hollister, Kent & Ellen Smith, Bill and Dianne
Holmes, Mary & David Browning, Paula Cashin, Cindy & Bob Forbes, Dale & Kathy
Hanke, Dan Cegelski

Audience in attendance via Zoom: Alan Kesner, Ali Gibbs, Al Wagner, Barb
Gegielski, Bruce Hill, Chad Fradette, J. Proctor, Justin MacDonald, Keller
Meyerhofer, Kevin Kissling, Kriss Atterholt, Lisa Frederick, Myles Dannhausen,
Mike Johnson, Dennis Delorit, Kelly Napolski, Mary Zeller, Nan Dahl, Gregg Syring,
Jacinda Duffin, Laurie Flanigan Hegge
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Mack Bonk made a motion to approve the agenda, Bob Dickson seconded,
motion carried.

2. Approval of September 18, 2023, Minutes

Gene Kussart motioned to approve the September 18", 2023, meeting
minutes, Erin Anschutz seconded, motion carried.

3. Administrative Hearing on consideration of Appeal filed by Andrew J. Rossmeissl
of Herrling Clark Law Firm LTD. on behalf of Sagorac Enterprises, LLC. Said
appeal pertains to property located at 7715 Alpine Road in the Village of Egg
Harbor, (Tax Parcel Number: 1180125302631M) which is located in the Village’s
Recreational (REC) Zoning District. Said appeal is regarding the Village of Egg
Harbor Architectural Review and Historic Preservation Boards decision to deny
Certificate of Appropriateness for alteration (after denial of raze order)

Bill Vande Castle asked Madison Dietzen if the notice of this hearing was
published in to normal places. Madison Dietzen stated yes the hearing was
published in the Peninsula Pulse.

Andy Rossmeissl stated that he is an attorney from Hurling Clark, an Appleton
firm. His business is about 60 or 70% dealing with business and real estate
clients, and the rest is dealing with government clients. Andy Rossmeissl
presented his opening statement as follows.

My client is Matt Segorek. Matt, through an entity known as Sagorac
Enterprises, purchased a portion of what used to be the Alpine Resort. At the
time he purchased it, it had been shut down for years. It had been gutted. The
Alpine itself still exists across the street. Sagorac Enterprises did not purchase
right to the Alpine name.

Your job today is not at all similar to what the Architectural Review
Committee did before you. You today may, by the way, hear terms like ARHP,
Board Committee. Presumably, we're all referring to the same thing here. It's the
committee, it's the step that came before you. That committee has discretion to
determine, to weigh various criteria and some subjective decision-making
authority to determine whether it's a good idea to issue a raze permit or not, as
long as it follows the rules. Your job, on the other hand, is not to get into the
merits, but to look at whether the board or the ARHP had jurisdiction in the first
place, we do not believe that they did. We do not believe that the ARHP should
have been involved at all. Number two, if they did have jurisdiction, your job is
to determine whether they applied the correct criteria. And number 3, if you can
get past those first two criteria, whether the board's decision was something
called arbitrary and capricious. That means that the board exercised its will
rather than their judgment. That means whether the board answered a question
the way they wanted to answer it before they got to the hearing and disregarded
the law. So, three issues. Whether they had jurisdiction, we posit they did not.
Number two, whether they properly applied the correct criteria. And number
three, whether the decision was arbitrary and capricious.
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We, I, Matt, and other consultants looked at the village ordinances before he
purchased the property. We made sure that the property was not designated as
historic. That can make a huge difference in what a purchaser can do after they
purchase the property. You will hear that everyone agrees that one of the rules
that governs these entire proceedings is the law that applies today is the law that
was in existence on the day that Matt filed his application for a raze permit. To
the extent laws have changed at all since then, it doesn't matter. It's called the
Vested Rights Doctrine in Wisconsin, and on the date somebody applies, the
laws that were in play on that date apply throughout the proceedings, including
today.

I believe your administrator, Megan, freshly back, plans to testify. I believe
that you're going to hear that this permit, raze permit application, was handled
entirely different by the village than any raze permit that has ever come before
the village before. You're going to hear that the property that Matt purchased
was completely gutted before he bought it. You're going to hear that the fire
inspector ordered it closed and suggested that it be torn down. That's the
village's fire inspector, not somebody that we've hired. You're going to hear that
the building inspector, was weighing whether the cost to restore the property
exceeded 50% of its value. Your job is to review what happened at the board
level and its difficult when 5 of the six meetings were in closed session and not
knowing what went on in those 5 closed sessions. We feel the same way. In fact,
we were in the dark. We had no idea what laws the village was looking at, what
laws they were following. Until, in part, a decision was made in June, I believe
and when we received the Village's position statement in August, many months
later, we learned that the board or the committee, looked at a version of Chapter
116, and that's the rules they followed that was enacted 20 days after Matt filed
his application for a raze permit. So, the board mistakenly or intentionally, we
don't know, it was in closed session, the board has looked at the wrong version
of chapter 116. Chapter 116 wasn't the law that should have been applied at all.
There is only one ordinance in the entire village that addresses a demolition
permit and that’s Chapter 152.

Andy Rossmeissl handed out copies of Chapter 152 to the board members.
Chapter 152, second page, talks about the powers of the committee, or board.
And we all know that the committee has the power to recommend designations
of historic districts and historic sites. But D2 talks about a certificate of
appropriateness. It says, no person in charge of a historic structure, historic site
within a historic district shall reconstruct, alter, or demolish All or any part of
the exterior of the property, or construct any improvement upon the designated
property. The problem here, for the committee, is that Matt's property was not
designated as historic when he purchased it. It was not designated as historic
when he filed an application for the raise permit, and it still isn't designated
historic today.

Now, we don't know what happened in 5 closed sessions, but I bet they
talked long and hard about 152.027 not being helpful to the committee. So they
looked at 116, as I mentioned, the wrong version of 116, which doesn't even
mention demolition or razes. And as we read through the criteria later, you're
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going to hear that none of the criteria even remotely could apply to demolition.
The criteria talk about construction or modification to existing structures, not
demolition. Chapter 152 hits it right on the head, but it doesn't apply. Chapter
116 doesn't apply at all. The board went into closed session, we talked about, 5
times, 3 of them, the notice to go into closed section, talked about the effect of a
historic designation on issuing a raze permit, or a certificate of appropriateness.
After that third closed session, the notice changed and for the first time ever,
Kathy Navis said that Matt would have to apply for a certificate of
appropriateness. This was unusual in the village that it had not come up sooner
and that the village was grasping at straws to find something that could deny the
raze permit.

Jim Kalny, Village Attorney representing the ARHP board, made a brief opening
statement as follows.

Attorneys are supposed to tell you what they intend to prove. I want to
emphasize proof, not just say or suppose what people were doing in closed
session. This was an unusual permit. Most raze permits come in with what’s
going to be the appropriate replacement for that permit and this one didn’t have
one, there was just going to be a hole, no structure. So keep that in mind as we
go through here, and hold them to the notion that we dealt with this somehow
suspiciously and for some reason out to get Matt. Just keep that in mind as you
hear the rest of the story.

I really am not all that anxious to ask Megan to testify, except to have her
approve of the record. I think it's really more of the appellant's witness than my
witness in this particular case. She just put the record together. I just wanted to
make that record that I'm not really intent on following. I also want to make a
record that as the appellant has the burden of going forward in the burden of
proof in this case, normally the appellant would go first, but to give this some
order, I think it's wise for Megan to give some testimony, just to tell you the
history of what happened, an outline.

Bill Vande Castle swore in Megan Sawyer to testify.

Andy Rossmeissl: can you tell us about your training and experience on how you
got here for the record?

Megan Sawyer: I am the Village Administrator for the Village of Egg Harbor. I
have been in that role since May of 2021 and I previously worked as the Deputy
Administrator for the Village for 4 years prior to that, from 2016. I graduated
from University of Stevens Point, in 2015. I have a double major in political
science and public administration, and then after graduation, I started my
professional career in the Deputy Administrator role with the Village and
worked in that role for 4 years and then I worked in the Deputy Administrator
role for 1 year for Ephraim before coming back to the Administrator role in the
Village of Egg Harbor. So lots of years of experience in Village of Egg Harbor
business.
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Andy Rossmeissl: in my profession we take continuing legal education course do
you take any continuing education?

Megan Sawyer: Sure, | completed the Wisconsin Municipal Clerks Institute,
back in 2020, I believe it was, and then the League of Wisconsin Municipalities
has different trainings, conferences, and such that take place throughout the
year, so definitely have attended, several of those.

Andy Rossmeissl: can you please estimate the number of raze permit
applications that have come through in your time here at the Village.

Megan Sawyer: [ would probably say 15 to 20.

Andy Rossmeissl: have you taken any classes on permitting or raze permitting or
zoning.

Megan Sawyer: general zoning yes, there has been training in that regard.

Megan Sawyer read the zoning Administrator's report that was included and
made part of the record, starting on page 4 of the packet.

Jim Kalny asked that Megan share her report with opposing counsel and have it
admitted as part of the record.

Andy Rossmeissl: you indicated in your report that Sagorac’s raze permit
application was in compliance with ordinances. Do you mean that, but for the
committee’s decision, from what you could see was that the application was
right for approval.

Megan Sawyer: what [ meant by that statement is that all the required documents
as cited in the ordinance were attached to it with the application.

Andy Rossmeissl: your opinion is that the application should have been
approved, correct?

Megan Sawyer: not at that time. I needed additional information, which I cite in
my report.

Andy Rossmeissl: but as you sit here today, the only thing that kept you from
issuing the raze permit was the fact that the ARHP denied the certificate of
appropriateness, is that correct?

Megan Sawyer: yes.

Andy Rossmeissl: how you have typically handled raze only permit applications
before Matt submitted his application.

Megan Sawyer: I cannot recall a time where I have gotten a raze without a
rebuild attached to it.

Andy Rossmeissl: can you go through a raze and rebuild process.

Megan Sawyer: a raze and rebuild typically, it is indicated on the application,
that there will be a raise and rebuild. The raise permit requirements are included
in the ordinance, and assuming that all the information is submitted. That takes
care of the raze permit portion of it, and then I would do an analysis of the,
rebuild paperwork to make sure that that is in compliance with our ordinances.
That is the standard zoning process. Our Architectural Review and Historic
Preservation Board, was formed and, became a board of the Village in 2023. The
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process for razing and rebuilding assuming that the ARHP board is involved in
that process do a review of the raze and rebuild collectively.

Andy Rossmeissl: how many times has that happened between the formation of
the committee and Matt’s application.

Megan Sawyer: One other time.

Andy Rossmeissl: in that other time, did the committee address the raze portion
or just the rebuild portion.

Megan Sawyer: for that application, they addressed the rebuild specific to design
criteria but not the raze.

Andy Rossmeissl: do you know why they didn’t address the raze portion.
Megan Sawyer: I do not. I don’t participate in the decision-making process.
Andy Rossmeissl: the village received, Matt's raised permit application on
March 21st, 2025. Does that sound right?

Megan Sawyer: yes.

Andy Rossmeissl: you did talk to Matt prior to the next, committee meeting,
which was held on March 31st. True?

Megan Sawyer: Yes.

Andy Rossmeissl: In that conversation, did you mention to him that he might
have to file a certificate of appropriateness?

Megan Sawyer: No.

Andy Rossmeissl: read a statement from the March 31° meeting minutes, “Kathy
Navis stated she feels it's a timing issue in that if the structure had been
designated as historic 2 months or 5 years ago. She asked Jim Kalny if it is
illegal for us to designate this as historic, since a raze permit application has
been submitted. Jim Kalny answered that, per case law authority, it would lead
to the conclusion that it is illegal.

Andy Rossmeissl: the closed session meeting notices for the first 3 session
(April 4, April 11, and June 16) were with respect to litigation, in which it is or
is likely to become involved regarding the effect of local property designation on
raze permits. Just to clarify, the board has never taken any steps to begin the
process of or to agendize the placement of Matt’s property as a designated
historic property. Is that correct?

Megan Sawyer: they put it on an agenda to complete a site survey to have a
historic survey done of the property.

Andy Rossmeissl: was a decision every made on that site survey?

Megan Sawyer: the decision was not to do the survey, that was after the raze
permit was received.

Andy Rossmeissl: so after the board received that advice from Jim Kalny that it
was illegal to designate it as historic, the committee never restarted or began the
process.

Megan Sawyer: correct.

Andy Rossmeissl: after that first meeting, did you ever ask or suggest to Matt
that he needed a certificate of appropriateness?

Megan Saywer: not until the meeting in which that motion was made.

Andy Rossmeissl: why did you not?

Meeting Minutes Page 6 of 28



Megan Sawyer: the ARHP board was investigating the situation, and I waited to
do as directed by that body.

Andy Rossmeissl: when you first talked to Matt, did you believe a certificate of
appropriateness was required for a pure raze permit?

Megan Sawyer: [ would say that this situation was unique in that it fell into a
gray area. It was a situation I hadn’t dealt with before so I can’t say that I knew
one way or the other.

Andy Rossmeiss: at the April 4, 2025 meeting, was the concept of a certificate
of appropriateness discussed by the board.

Megan Sawyer: I don’t recall if a certificate of appropriateness came up
specifically at that meeting.

Bill Vande Castle: just for clarification, there is nothing in the action item after
that in the meeting to address that issue, correct?

Megan Sawyer: Correct, after the closed session they just moved back into open
session and we continued on.

Andy Rossmeissl: April 9, in a Village Board meeting Chapter 116 was changed
in accordance with Paul Brophy’s suggestions that you presented us earlier
today, is that correct?

Megan Sawyer: yes.

Andy Rossmeissl: so, effective April 9, there was a new version of Chapter 116.
Megan Sawyer: yes.

Andy Rossmeissl: on April 11", there was another closed session meeting. Aside
from legal advice that was requested or proved, was there any discussion of a
certificate of appropriateness at that meeting?

Megan Sawyer: I don’t recall specifically.

Andy Rossmeissl: that there’s a fourth meeting, also in closed session, April 21.
So there is a difference in the language between the third meeting and the fourth
meeting. On the second and third meetings the language says “regarding
effective local historic property designation on raze permits” and the forth
meeting is says “meeting body's jurisdiction on raze permits”. Was this
intentional?

Megan Sawyer: | would say it likely was an intentional change, just because they
are different.

Andy Rossmeissl: did the board request a change in meeting subject or did you
draft the language differently because you had planned to talk to the board about
something different?

Megan Sawyer: I think at that time, I need to look back at the minutes. Can you
please repeat the question.

Andy Rossmeissl: did you plan to discuss something different in the April 21,
2025 meeting than you discussed in the previous two closed session meeting.
Megan Sawyer: The meeting body was continuing their discussion. I don't recall
exactly what would have been the reason behind change. But I would have
drafted this as a follow-up, to the information that they had requested with legal
counsel.
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Andy Rossmeissl: in the April 21%" meeting minutes “Kathy Navis motioned to
direct the zoning Administrator to inform the applicant that prior to any decision
on the raised permit, you must apply for a Certificate of Appropriateness permit
from the ARHP Board and follow the appropriate procedures. Jim Vander had
been seconded. Paul Ruffy said no. Nay”. Was this the first time that there had
ever been a discussion regarding a certificate of appropriateness.

Megan Sawyer: I don’t recall if that was the first time. But it was the first time
that it was take action that way.

Andy Rossmeissl: prior to that did you tell Matt that he might have to file a
certificate of appropriateness.

Megan Sawyer: I don't recall specifically if I cited that. I believe my discussions
with Matt were that I was waiting for direction from the Architecture Review
Board.

Andy Rossmeissl: did you yourself review the village's ordinance prior to the
April 215, 2025 meeting and come up with your own opinion as to whether a
certificate of appropriateness would be required?

Megan Sawyer: | reviewed the ordinance. I didn't have an opinion on the
certificate of appropriateness, as that is up to the meeting body to determine and
I was waiting direction from them.

Andy Rossmeissl: just so that the Zoning Board of Appeals is aware, will you
please kindly read at the bottom of the certificate of appropriateness application.
Megan Sawyer: read “This application is filed under protest. The Architectural
Review and Historic Preservation Committee lacks jurisdiction to review the
subject property or the subject raze permit application. I am filing this
application as a courtesy to exhaust my administrative remedies, and I am not
waiving my right to dispute the committee's jurisdiction. I demand that the
zoning administrator issue my raze permit immediately and unconditionally.”
Andy Rossmeissl: the closed session meeting notice for the May 19" meeting
changed to “closed session for 19.85 sub 1 sub G, conferring with legal counsel
for the governmental body was rendering oral or written advice concerning
strategy to be adopted by the body with respect to litigation in which it is or is
likely to become involved regarding received notice of injury and notice of
claim for Wis Stat 893.80 sub 1 sub D sub A”, correct?

Megan Sawyer: this was the first meeting after the notice of injury and notice of
claim had been filed.

Andy Rossmeissl: so why did you in the previous 3 closed sessions us the oral or
written advice concerning strategy to be adopted by the body with respect to
litigation exception to close the meetings if there had been not threat of litigation
until that point.

Megan Sawyer: there wasn’t a formal threat of litigation, but I believe that there
were comments made during previous meetings on the potential.

Jim Kalny: we already knew that it was filed under protest.

Andy Rossmeissl: on April 29" you found out it was filed under protest and
there were 3 meetings that preceded it.

Megan Sawyer: I believe that it was agenda that way because we anticipated a
threat of litigation
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Andy Rossmeissl: what is the longest that anybody has had to, in your tenure,
wait for a decision on a raze permit prior to Matt’s?

Megan Sawyer: I can’t say specifically, but I do typically look at them between
2-3 weeks depending on workload. Sometimes it takes less time, sometimes if
takes longer.

Andy Rossmeissl: so most people have an answer in 2-3 weeks?

Megan Sawyer: yes

Andy Rossmeissl: read sections from the June 16, 2025 meeting minutes, page
93 of the packet, and asked Megan to confirm what was discussed and motioned.
Andy Rossmeissl: during this, they were looking at Chapter 116.05. Do you
recall if it was the new version or the old version?

Megan Sawyer: 116.05 was not amended.

Andy Rossmeissl: fair. Under what section of Chapter 116 do you believe that
the board had jurisdiction to decide on a certificate of appropriateness.

Jim Kalny: I think the record speaks for itself.

Bill Vande Castle: she can answer if she likes.

Megan Sawyer: | was going to point to my report regarding that where I cited
two sections, 116.01 and 116.02.

Andy Rossmeissl: and those two sections were amended by the village board.
Megan Sawyer: just section 116.01.

Andy Rossmeissl: did the board consider Chapter 152.027 when it made it’s
decision to deny the certificate of appropriateness?

Megan Sawyer: No.

Andy Rossmeissl: no further questions at this time.

Jim Kalny: Megan how many years has it been now that you’ve been working
for governments?
Megan Sawyer: 10

Jim Kalny: during those 10 years, you’ve seen a number of different people
come in with requests, could you please describe Mr. Sagorac’s demeanor was
like when his request for a permit was delayed?

Megan Sawyer: frustrated

Jim Kalny: was he vocal about being frustrated?

Megan Sawyer: yes

Jim Kalny: did that lead you to believe perhaps litigation was coming?

Megan Sawyer: yes

Jim Kalny: you mentioned that this is a unique situation, can you go into more
detail about why this is unique?

Megan Sawyer: Yeah, it's unique for a couple of reasons. One, the Architecture
and Historic Preservation Board is a fairly new body, just being organized and
coming into existence in 2023. So with that, there has been, only a certain
number of permits, that we've dealt with, given that it's only been, a board with
the Village for a couple of years. So that makes it unique, and, also, as I
mentioned previously, this was the only raze permit, in which I had seen in
general where it wasn't a raze and rebuild, and specifically, you know, unique to
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the situation in that, application of the Architecture and Historic Preservation
Board.

Jim Kalny: so the other raze orders effectively went to the board because they
went with the proposal of what was going to be put on that site.

Megan Sawyer: correct.

Jim Kalny: are you familiar with the circumstances under which the ARHP
board amended section 116.01 sub A.

Megan Sawyer: yes

Jim Kalny: now, back to February 17, that was before the appeal was file and
that was before the raze order was applied for, correct?

Megan Sawyer: yes

Jim Kalny: at that time, are you familiar with what was proposed to change
116.01 sub A, what was proposed?

Megan Sawyer: What was proposed was what I had handed out. Board Member
Paul Brophy had introduced some language to change section 1 to simplify sub
A.

Jim Kalny: was there discussion about what was the reason for the proposal?
Megan Sawyer: Yes, the language that existed in that section previously, they
wanted to reorganize it. It was kind of a run-on sentence, so they just wanted to,
reorganize that section and add additional verbiage.

Jim Kalny: before that section, was there any authority for the ARHP to review
alternations of structures outside of the commercial district if they were
residential structures?

Megan Sawyer: If they were residential structures outside of the commercial
district, no.

Jim Kalny: after 116.01 sub A, could they review certain residential structures
outside of the central business district?

Megan Sawyer: Yes, if it was a condominium and over a certain number of units.
Jim Kalny: would it be fair to say that the amendment to 116.01 sub A was for
the sole purpose of permitting the review of residential structures outside of the
central business district?

Megan Sawyer: | would say that it was to add the section on the and just
reorganize that section in general.

Jim Kalny: at any time during this amendment to 116.01 sub A was there any
discussion about raze orders?

Megan Sawyer: Not specifically.

Jim Kalny: was there any discussion about delay the permit for Mr. Sagorac?
Megan Sawyer: no

Jim Kalny: well, he hadn’t even applied for it yet had he?

Megan Sawyer: correct

Jim Kalny: ultimately the new 116.01 sub A doesn’t reference raze orders does
it?

Megan Sawyer: no

Jim Kalny: in your report, you cite 116.01 sub A and we’ve talked about the fact
that there’s two different versions. Which version did you cite?

Meeting Minutes Page 10 of 28



Megan Sawyer: In my report, I cited the amended version of 116.01 sub A.

Jim Kalny: Do you have any personal knowledge as to which one of the versions
the committee considered in making its decision?

Megan Sawyer: I can’t say for certain which version of the ordinance they
looked at at the time.

Jim Kalny: why did you cite the new version?

Megan Sawyer: when I was putting together my report at the time, it was just an
oversight on my part. I just looked at the ordinance as it exited on the website
and pulled that into my report.

Jim Kalny: how many times have your brought a raze permit with an alteration
to the ARHP with a new plan, a new development?

Megan Sawyer: two times. One prior to this specific application and one after.
Jim Spolarich: what properties did those involve?

Megan Sawyer: One was for a residential home in the Village’s commercial
district just north of the Village office that was a raze and rebuilt and the other
was for the Orchards golf course maintenance building that they are razing and
rebuilding.

Bob Dickson: you talk about the raze order permit and the replacement structure
or not. On the permit itself, is there a checkbox that says what you’re doing?
Megan Sawyer: so on the zoning permit application, that we utilize for raze
permits, has multiple check boxes and you check raze and new structure as well.
Bob Dickson: So on this particular permit, it’s just raze checked.

Megan Sawyer: yes

Jim Kalny: in the other circumstances where there was going to be new
construction, would they have checked two boxes?

Megan Sawyer: correct.

Jim Spolarich: how many boxes where checked on this application?

Megan Sawyer: just one, razing.

Jim Kalny: are you aware of any time that the subject property was designated
historic?

Megan Sawyer: formally designated historic, no.

Jim Kalny: no further questions at this time.

Andy Rossmeissl: you indicated that there was one other prior raze and rebuild
permit that went before the ARHP board and did the ARHP board did not require
a certificate of appropriateness for the raze portion of that permit. Is that
correct?

Megan Sawyer: yes.

Jim Spolarich: if he put a plan out after the raze permit would we be looking at
this differently? If he had checked the box that said rebuild, or whatever, and
submitted a plan, and said, I want to take the buildings down, and this is what
I'm going to do after the buildings are down, would that have made a difference
in the decision that was made about the certificate of Appropriateness for
demolition?

Megan Sawyer: I don't know, you know, this is up to the ARHP board, but it
could possibly.
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Jim Kalny: would you have submitted the raze and rebuild to the ARHP if it was
done that way.

Megan Sawyer: yes

Bob Dickson: and why wasn’t a certificate of appropriateness required on the
previous one.

Megan Sawyer: the certificate of appropriateness, project application was
required.

Bob Dickson: was it issued?

Megan Sawyer: yes

Bob Dickson: can we see it?

Megan Sawyer: it was the project application. So the same form that’s in your
packet would have been submitted for that home that was rebuilt.

Jim Kalny: is it fair to say that given the new tenure of the ARHP board they are
still in the process of determining their jurisdiction on some issues.

Megan Sawyer: yes

Bob Dickson: so they had jurisdiction whether it was designated a historic
building or not?

Megan Sawyer: Correct. So, the ARHP board’s jurisdiction is any building for
the application of Chapter 116 is any building within the Village’s commercial
district and any commercial building outside of the commercial district in any
zoning district. That is in the original section 116.01 and the amended, like I
said, was reorganized, easier to follow.

Jim Kalny: Does the ARHP have more than one area of influence, jurisdiction?
Megan Sawyer: yes

Jim Kalny: and what are they?

Megan Sawyer: they, look at the architectural elements of the project
application, and then for historic designated properties, they look at the... they
do historic designations and also look at the, architectural elements of them.
Jim Spolarich: when you issue a raze permit do you also have to always issue a
certificate of appropriateness?

Megan Sawyer: Well, it's typically the raze permit, and it's approved or not, and
then it, you know, depends on if it was approved and reviewed.

Jim Spolarich: Do they also have to go ahead and apply for a certificate of
appropriateness to go along with that raze permit?

Megan Sawyer: So, there would be a project application to the Architectural
Review and Historic Preservation Board, if appropriate, yes.

Andy Rossmeissl: But what makes it appropriate isn't whether the board decides
it's appropriate. It's what the ordinance says, right?

Megan Sawyer: Yes, and the Architecture Review and Historic Preservation
Board believes they have jurisdiction on this.

Andy Rossmeissl: They might believe they have jurisdiction, but the ordinance
says whether they have jurisdiction or not, fair?

Megan Sawyer: Based on the ordinance, they're interpreting it that way.

Andy Rossmeissl: So, when we asked about jurisdiction before, you said that the
jurisdiction applied in geographic terms. You said the entire village, fair?
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Megan Sawyer: yes

Andy Rossmeissl: But there is also jurisdiction on subject matter, right? On
some subjects, they have jurisdiction to make a decision even if it's within their
geographic jurisdiction and on some subjects they don't. Fair?

Megan Sawyer: yes. The commercial district they have oversight over
everything and then commercial uses anywhere and historic properties outside of
commercial uses. The intent of the ordinance is commercial anywhere in the
village, commercial district everything.

Andy Rossmeissl: What about demolition versus construction? There are
different terms used in various ordinance, correct?

Megan Sawyer: yes.

Andy Rossmeissl: So the old version of Chapter 116 is the version that applied
when the permit application was filed. Old version says the Village of Egg
Harbor Architectural Review and Historic Preservation Board with the authority
to review all proposals to build new or modify the exteriors of existing buildings
in the Village's commercial district, as defined by the Village's official zoning
map and commercial and historic buildings anywhere in the village, correct? So
that is to review all proposals to build new or modify, right?

Megan Sawyer: yes.

Andy Rossmeissl: it doesn’t say demolish, true?

Megan Sawyer: it does not say demolish.

Andy Rossmeissl: Ok, but there is an ordinance with the village that does talk
about demolition, that’s Chapter 152, correct?

Jim Kalny: I think we’re getting into legal arguments, asking this witness to give
the village's position.

Andy Rosssmeissl: Well, I'm doing it because she already testified, about the
jurisdiction, and I'm going to see if she's going to change her answer.

Bill Vande Castle: the concerns have been noted, and if you can answer, go
ahead and answer.

Andy Rossmeissl: provided Megan Sawyer with a copy of Chapter 152.

Andy Rossmeissl: So, sub D, sub 2, sub A says no person in charge of historic
structure, historic site within a historic district shall reconstruct, alter, or
demolish any part of the exterior of the property, or construct any improvement
upon the designated property or properties to cause or permit any work to be
performed upon the property, or demolish the property unless a certificate of
appropriateness has been granted by the Historic Preservation Committee. Did I
read that correctly?

Megan Sawyer: yes.

Andy Rossmeissl: Okay, so this is the only ordinance that says demolished.
Chapter 116 does not talk about demolition, fair?

Megan Sawyer: it does not, it says alter.

Andy Rossmeissl: Sure, it says alter. Now you said a gray area, do you mean that
the word alter could be interpreted in different ways? Is that what you meant?
Megan Sawyer: What [ meant by that was that, yes, that I brought this to the
architecture review. Well, I brought it because of the historic site survey, and
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they chose to investigate their authority over it and how it leveled up against the
ordinance, Chapter 116.

Andy Rossmeissl: is the assumption of jurisdiction based upon the word alter?
Megan Sawyer: The jurisdiction, it would be based on the sections of the
ordinance that I cited in my report.

Andy Rossmeissl: Why does one ordinance talk about alter, but the other talk
about demolition? If you know?

Jim Kalny: Objection.

Megan Sawyer: I don’t.

Gene Kussart: Can I ask a couple of questions for clarification? Does everyone
agree that these changes were made after the application?

Jim Kalny: yes.

Erin Anschutz: They were discussed before that application even went it.
Megan Sawyer: The original proposal, yes, the original change of language or
verbiage was discussed at the February 17 meeting.

Erin Anschutz: were they rewritten there or just discussed.

Megan Sawyer: The handout that I had was shared, with the email from Paul
Brophy. He prepared that and it was shared at the February 17th meeting.

Erin Anschutz: They know nothing about Alpine at that point, they're just
defining their verbiage.

Megan Sawyer: The raise order was filed after that, yes.

Gene Kussart: Is there a precedent across Wisconsin where basically rules are
changed after a process is started? Is that appropriate? Has it found to be legal
by the courts? He filed an application at one point, and then the rules changed.
Andy Rossmeissl: We agree that it’s legal, but it can’t be enforced on a prior
permit application. So it can be enforced in the future, it cannot be enforced
retroactively.

Gene Kussart: Are you saying that the application was filed before the changes
would have been approved?

Andy Rossmeissl: I’m saying it should be approved under Chapter 152 and
under new or old 116 there is no mention of demolition

Jim Kalny: and I’m saying it’s not a historic structure, and it’s not in a historic
zone, 152 doesn’t apply.

Erin Anschutz: Is what you’re saying, demolishing it doesn’t alter it?

Andy Rossmeissl: I'm saying... so, there are something that lawyers refer to as
canons of statutory construction, or canons of ordinance construction. It's how
you interpret an ordinance when the meaning can't be quite clear or isn't quite
clear. For instance, any ambiguity in a historic preservation ordinance must be
construed against the municipality and in favor of the free use of property.

Jim Kalny: Where does it say historic preservation?

Andy Rossmeissl: Historic preservation is a subset of zoning. You have village
law

Jim Kalny: This is all argument, and I don’t agree with anything he’s saying.
Andy Rossmesseil: The question was asked, and I’d like to answer it. I will
answer it my closing argument.
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Jim Kalny: I’d like to ask a couple of questions.

Bill Vande Castle: Before you do, Andy, do you have any further questions for
Megan?

Andy Rossmeissl: no.

Jim Kalny: Do you have a copy of Chapter 152 in front of you?

Megan Sawyer: yes.

Jim Kalny: There are some highlighted things that I’d like you to read. If you
look at Sub B on the first page, Historic Preservation Code, it says The
Architectural Review and Historic Preservation Committee shall, for the
purposes of this chapter function as the Historic Preservation Committee. Is that
correct?

Megan Sawyer: yes, it says that.

Jim Kalny: Does that exclude their ability, in your opinion, does that exclude
their ability to make architectural reviews separate from historic preservation
reviews in some way?

Megan Sawyer: no.

Jim Kalny: Okay, I'm going to call your attention then to B on page 2, it's
highlighted. It says the committee shall have the power, subject to 156.04, to
designate historic structures and historic sites, and to recommend designation of
historic districts within the village. The designations shall be made based on
156.04. Historic District shall be approved by the Village Board once
designated. The historic structures and sites shall be subject through the
provisions of this section. Has this structure ever been designated historic?
Megan Sawyer: No.

Jim Kalny: Is this structure in a historic district?

Megan Sawyer: No.

Jim Kalny: Nothing further.

Andy Rossmeissl: Nothing further for this witness.

Bill Vande Castle: are there going to be any other witnesses?

Andy Rossmeissl: no.

Jim Spolarich: I would just like to say something that I think people should
understand. I’ve been on this board 25 years virtually everybody else on here,
exception Bob, has not had a lot of experience in handling committee work like
this, and this is the most complex, tedious hearing I've ever been on. It's hard not
to get totally wrapped up and not know which end is up anymore, which I think a
lot of people don't. This is something that, in my opinion, is above and beyond
reporting. We're a part of the process. We have to make a ruling on it. But
undoubtedly, this is going to end up at court with a judge deciding it, rather than
5 lay-people who have no legal experience. I just think people should understand
that. I don’t know if anybody else on the board has any questions for either
attorney or Megan.

Jim Kalny: I’'m going to reserve the right to call an additional witness if after
arguments have been made.

Erin Anschutz: Is there a historic district at all yet here?
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Megan Sawyer: No.

Erin Anschutz: Or any historic buildings?

Megan Sawyer: Yes, there are two.

Erin Anschutz: So they’re just in the process of doing this and the whole reason
this committee was formed.

Megan Sawyer: Part of the reason, yes.

Erin Anschutz: is to preserve and follow our comprehensive plan. Why was this
board formed?

Megan Sawyer: Jim asked earlier and they were formed for two purposes, kind
of two-tiered. One, to review the architectural components of properties and also
to start the historic designation process of properties in the village.

Jim Spolarich: Is there a reason why the properties were never designated as a
historic site or a historic structure.

Jim Kalny: There was no reason, it just wasn’t done.

Erin Anschutz: Timeline?

Jim Kalny: Timeline. It’s a 2-year-old committee that’s just starting to go
through things.

Jim Kalny: Are we ready to go into arguments?

Jim Spolarich: sure.

Andy Rossmeissl: If Chapter 116 applied, and it doesn’t, here are the criteria
that the board should have looked at when making its decision to issue a
certificate of appropriateness.

o Visual art/Door County Culture, consistency as expressed through
integration of art into making design, landscaping, and public spaces.
That doesn’t apply here as we’re talking about a raze here.

o Tree lined street and vibrant landscaping. That doesn’t apply. I’m talking
about tearing down a building.

o Respectful massing, scale and integrity of existing historic architecture in
the Village. Doesn’t apply

o High quality and timeless architectural design. It’s talking about new
construction. Its talking about new construction.

o Aesthetic compatibility that strengthens the overall Village

o Local materials and sustainable building systems

Then if we go forward. The architectural standards are:

o Building orientation. Buildings that create spatially defined public
spaces. And how buildings face a public space is a primary factor in what
contributes to the character of an area. They’re talking about
construction.

o Access and site circulation. How people, bicycles and motor vehicles
access the site and circulate within it. This is about building.

o Usable open space. There's going to be more useful open space upon a
raze permit. Again, they're talking about construction.

o Massing and scale

o Building character and components.
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o It is our intent to create opportunities for new buildings and additions,
renovations of existing buildings. Again, they're talking about
construction, not demolition.

o Door and window openings. Talking about construction.

o Building material and color. We're talking about construction.

o Terminal views and highly visible corners. We're talking about new
buildings.

o Awnings and canopies. Signage. Ancillary accessory structures.

o Only one is historical context, but guess what they refer to for historical
context? Chapter 152.

Chapter 116, when they're talking about building or alteration, if you read deeper
into 116, that's talking about construction, building new buildings. There is only
one ordinance in the village that talks about demolition, and its Chapter 152, and
it only applies to designated historic sites. This isn't a designated historic site.
152 doesn't apply to demolition. 116 doesn't even discuss demolition. The fact
that the Alpine property was never designated historic is the end of the story.
This is the only ordinance that covers demolition. And the ARPH had no
business evaluating a certificate of appropriateness on that property in the first
place. I mentioned I was going to, for the record, how a court and how this board
should interpret ordinances any ambiguities in the ordinance must be construed
against the municipality and in favor of a property owner. What I was explaining
before is that the historic preservation statute is rooted in the zoning statute.
Builders follow Chapter 62, which is city planning, a subset of city planning is
zoning, a subset of zoning is historic preservation. The zoning statute expressly
states that any ambiguity in a municipality's ordinance has to be construed
against the municipality and in favor of the free use of property. So if there's any
question about whether a modification includes demolition, and I said it doesn't,
because the village knows how to use the word demolition. It uses it in Chapter
152. If it meant demolition in Chapter 116, it would have said it. But to the
extent there's any ambiguity, that needs to be interpreted in favor of the free use
of property. Number two, when two ordinances address the same subject matter,
but one ordinance generally addresses the subject matter, and the other one
specifically addresses the subject matter, the more specific ordinance will
control. And you have an attorney here, if you ask him a question, he will verify
that that is true.

Number 3 it took them 6 meetings to decide this, that means that whether we
know exactly what was discussed in those meetings or not. They were a little
worried about relying on Chapter 116 as well. They had to get mighty creative.
To completely ignore an ordinance that specifically discusses demolition. Not
even put it in your packet and go to an ordinance that discusses modification and
demolition. And as you look through Chapter 116, it only discusses factors that
govern construction, not demolition.

So, number one, Chapter 152 controls, 116 doesn't. Number two, to the extent
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that Chapter 116 is ambiguous. That needs to be decided in favor of the of the
property owner. Finally, if we go to the meeting minutes from the final meeting,
where the certificate of appropriate was denied. Recall that the reason for denial
is the basis that the ARHP Board has found that the alterations proposed do not
respond to the design criteria of Chapter 116. When we went through the design
criteria, it all has to do with construction. They're talking about criteria for
building designs. That's the reason they denied this raised permit. None of those
criteria apply in the first place. Finally, the fact that this took Six meetings, get a
decision, tells me that they are were bound and determined to find a way to deny
Matt Sagorac’s raze permit and that means that the decision was arbitrary and
capricious. That the board set out to exert their will, not their fair judgment.
They were looking for a way to deny, and I think that that's a fairly obvious
inference.

The board never had jurisdiction in the first place. So this doesn't fall under
Chapter 152. They misapplied criteria that have nothing to do with tearing down
a building. Number three, the decision was arbitrary and capricious. If I'm right
on any one of those, Matt wins. Matt deserves his certificate of appropriateness,
or it never should have been in front of the board in the first place. I think I'm
right on all of them and I would ask the Zoning Board of Appeals, please, to
make sure that the village’s laws are followed, and to the extent they're
ambiguous, find in favor of my client. Thank you.

Jim Kalny: I'm going to present a PowerPoint so I don't have to refer back and
forth and back and forth to the record. Are you guys confused at all? Put
yourself in the position of the people on the ARHP trying to determine what
their jurisdiction is in this case. You're new committee, you're a bunch of
citizens trying to do your best to figure out what's going on. What do you do?
You ask for legal opinions a couple times to try to gather as much information as
you can. Which is exactly what they did. It took a long time in this case. It
wasn't arbitrary and capricious. That's a ridiculous concept when you consider
how long it took this body to sift and winnow through all the information they
collected, all the advice they got, and make a determination. They didn't just say
aahh, let's just say no. They said, what are our burdens? What's on us? What are
we supposed to consider? Particularly in a situation like this, where a raze
permit is requested, and there's no replacement. There's no alteration, there's no
new buildings being there. There's just gonna be a whole. Very different
situation than they thought it was. So let's look at... through the Board of
Appeals. Couple things I want to mention, it is true, when you look at statutory
interpretation, you have two... two statutes, or ordinances in this case, which
address the same issue. You're supposed to read the most specific as the one that
controls. What Mr. Sagorac refuses to understand is architectural review and
historic designation are two separate considerations The latter is a zoning
consideration. Well, that is actually zoning. The former is not and that's what
this body acted on their architectural review criteria. They knew full well that
under the vested rights doctrine, they were not allowed to look at historic
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designation. It hadn't been historically designated. They couldn't look to Chapter
152 to make their determination. They knew that, so they didn't.

I want to start... I appreciate your service. It's always felt for particularly, as
your chairman points out, in complicated cases like this, it is confusing. This
issue's going to have an impact on the community. There are a lot of strong
opinions out there. And there's considerable community interest, and that puts
you in a tough spot. I appreciate that. And on behalf of the village, I want to
thank you.

Administrative appeal. We really are talking about interpreting ordinances. The
Village of Egg Harbor, we believe, granted to the authority to the ARHP board

to allow, one, architectural review, and two historic preservation. There are two
separate ordinances. Why would that be if it was just historic preservation? We
also believe we have the right to review requests to alter, and I think the term is
substantially alter the exterior of commercial buildings. And issue a certificate

of appropriateness that approves or denies the request.

Administrative hearings. Under the common law, where the moving party, the
moving party has a burden of proof. We've heard a lot about, ambiguity, and I'm
going to tackle that in a minute, but right now, the burden of proof and the
burden of persuasion this on the appellant. In this case, as a moving party, they
have the burden to convince you that our interpretation's wrong. They have to
make you believe that I don't want to use a word like convince. So, what's our
agenda:
o One, we want to introduce and provide background regarding the
ordinance that supports the ARHP board actions.
o Respond to the rebuttal filed by the appellant.
o Summarize our position statement: the ARHP’s interpretation of the
ordinance and the reason the certificate was denied.

So let's start by... Kind of in a nutshell, telling what our position is. Again, a
citizen board charged with two separate ordinances addressing two similar but
not the same, issues. Contrary to the repeated attempts of the appellant to say
that this is a historic review, it's just an architectural review. The ARHP has
jurisdiction to require an application for a certificate of appropriateness. That's
right in the ordinance. It's in any version of 116 you look at. And in fact, it's in
116.01, 116.02, and 116.03, as we'll discuss in a minute. Whether the ARHP
reasonably applied the criteria within the ordinances in making its decision is the
other. Those are the fundamental issues.

Let's look at 116A, the original version. I've highlighted it to emphasize the
important parts of it as I see it. The Village Board knows that it's very important
for this body to protect the general welfare, they vest in this body, the
Architectural Review and Preservation Board. I'll call them the AHRP board
with the authority to review all proposals to build or modified exteriors of
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buildings in the commercial district, as defined and commercial buildings
anywhere in the village. I'll talk about this commercial and historic argument in
a minute. All proposals for substantial modifications shall be reviewed by the
ARHP prior to the issuance of, in this case, it's a zoning permit. All of our
permits in the city, as you see in the form they're all under a zoning permit
application when you check a box.

Authority. 116.02D. Never been changed, it's always been the same for the two
years we've been around, and that says: The board shall have authority to
approve, reject, or request. Their review authority is to review, approve, reject,
or request modification proposals to alter experience of relevant buildings upon
approval, assuming all village regulations are met. They can issue a certificate of
appropriateness. If they're not, they can deny the certificate of appropriateness.

116.03B provides, and by the way that's never been changed, been the same
since it was originally put in ordinance form review and decision procedure.
May I hold a meeting, due process. The board shall approve, reject, or direct to
seek modifications. If approved, it’s issued. If denied, it's not issued. That's what
we're exercising under we think that just clearly gives a jurisdiction to this board
on the 116th.

Our position in a nutshell, we have to see authority to approve, reject, or request
modifications to build or alter the exterior. We have the raze of the structure
substantially, and severely reduced and alters the exterior of an important realm
of the view. Do you have a building? Then you don't. That's a heck of an
alteration. It also says modify; it also says change. It's a heck of a change.

Rebuttal response: On August 31, we filed our position statement in this matter.
That was late. They came along, the appellant, on September 2nd, and they did a
response, a rebuttal to our arguments. We haven't had a chance to respond to
that, so I want to. I'm going to do it right now, that's fair. There are 8 arguments
in the response. And here they're listed. The reliance on the historic
preservation, the ambiguity, And the ordinance? 116A is ambiguous. Board
attempted to give new powers to deny a raze permit proposal. Previous version
applies to the raze permit. The ARHP is limited to 152 sub 2. New version,
conflicts of 152.027, and the ARHP incorrectly applied design criteria. So let's
look at number one. Preservation Ordinance is a zoning ordinance. The
appellant’s arguments. But I'm going to start by saying it's not relevant. We
didn't act under the Historic Preservation Ordinance, we acted under the
Architectural Review Ordinance. We didn't act under 152, we acted under 116.
Chapter 116 is not a zoning ordinance. There's a Supreme Court case, fairly
recent, now, I'm getting old, so 2012 seems fairly different. But in any case, the
Supreme Court analyzed the difference between zoning ordinances and other
ordinances. Zoning ordinances typically divide geographic areas into multiple
zones or districts. The established districts or zones have certain uses that are
allowed as a right, some that are prohibited, and then closely related. They're
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traditionally aimed at directly controlling where practice takes place, as opposed
to how it takes place. Based on that, I'm going to argue that

Bill Vande Castle well, just a second, I have to step out for a minute, but, I don't
see any reason why you can't continue without me. for a second. 3:07pm.

Jim Kalny: Okay two, ambiguity in the zoning ordinance must be construed
against municipalities. It's not a zoning ordinance. It does not establish
geographic areas. It doesn't declare a use in particular geographic areas
permitted. It does not control where a use takes place, but it does control how
they use it. It’s not a zoning ordinance. Now 895.463 does say that if this was a
zoning ordinance, everything should be read toward promoting the free use of
land. This doesn't apply. What applies here is where the burden was. As noted,
the Village Position Statement acted entirely on 116.01, 02 and 03. Only 01 was
changed. The second argument on ambiguity must fail.

Bill Vande Castle returned to the meeting at 3:10pm.

Jim Kalny: Section 16.01A is ambiguous. There's kind of a confusing argument.
That 116.01 in its original form allowed only for the review of commercial and
historic building. Reading that ends to be conjunctive, meaning they have to be
both commercial, and historic, and the cites the authority to deny, therefore,
somehow, is under 152.027. As pointed out in our nutshell argument there,
116.02 and 116.03 are clear. The authority to review this referred to in even the
first version of 116.01 defines the review authority as approval, modification, or
denied. And the same is true in 116. So the authority provision of 116.02 and the
procedural provision of 116.03 both say, and these will never change, that the
board has the authority to approve, modify, or deny. The review of authority is
clear.

The appellant also says that 116.01 A was intended as a review of historic and
commercial building is and conjunctive distinction. You look at context to make
that determination between conjunctive or disjunctive. In context, a disjunctive
reading is consistent with the remainder of the chapter. A conjunctive reading
would preclude the architectural review of commercial structures outside the
commercial district, except for those that are already historic. So we're doubling
up. I don't think that was the intent. That not only leads to an absurd result, but
is contrary and prior decisions by the board in exercising its authority to look at
architectural changes and issuing certificates of appropriateness. We've done that
for historic structures. I don't know if we have, but we certainly have done it for
non-historic structures.

Okay, the board attempted to give the ARHP new powers to deny a raze
proposal. This is pretty insulting on me. The amendment to include large
residential proposals did not affect the authority of the ARHP on commercial
buildings. It didn't. It was never intended to. The original version of 116.01A,
together with the provisions of 02 and 03, have always confer jurisdiction. So,
this argument, we think, is irrelevant.
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Andy Rossmeissl: Wait a minute, I never made any argument regarding large
residential proposals, and that's not my argument.

Jim Kalny: Okay. Without any evidence of collusion, were accused and you can
look at that document. We're accused of trying to manipulate, we're accused to
delay, we're accused of searching for some reason to deny this permit. Even the
administrators are accused of manipulating her report, and the only evidence
they have is that the ordinance was changed, and what it believes is a suspicious
time. That's really the only thing, and then it took too long and there were a lot
of closed sessions. That's why we must have been colluding somehow with the
Village Board to deny this. That's ridiculous. Even more remarkably. The
village, if the ARHP had colluded with the village board, they would have had to
have been clairvoyant. The ARHP first entertained 116.01A on February 17,
2025. At that meeting, a member suggested an amendment. That included
residential structures, I believe it is in excess of 10 units in any district under the
purview of the ARHP. He presented a draft, and that's what we recently
introduced. You presented a draft, and if you look at that draft, it doesn't say
anything about raze orders. It does... heck, we haven't even got the raze order
filed yet in this matter. The appellant filed his request on the 21st of March. It's
3 weeks later. almost 4 weeks later. After the initial discussion of that ordinance.
There's no evidence, nor could there have been, that the ARHP knew about that
raze order, and had decided that it was going to make the change to somehow
give itself additional authority. On March 31st, ARHP again took up the
proposal and worked out the draft that was submitted on February 17th, and
we're using the entire draft, except gaining the number of residential structures
rules.

The previous version of 116 applies to the raze permit. We don't argue. The first,
version of the ordinance should be applied in this case. That's the vested rights
doctrine. It was discussed in open session and reiterated, likely, in closed
session. The modification to 116A is not relevant and serves only to add
jurisdiction over residential development. The other two sections that conferred
authority haven't been changed. So the vested rights doctrine really doesn't enter
into the decision.

The ARHP is limited to Chapter 152. Why? The appellant’s argued this over and
over again. It ignores the existence of 116. 116's still there. 152 is historic. 116
gets into the architectural review. They're different ordinances hitting different
issues. The AHHP never designated the subject structures to be historic.
Jurisdiction under 152 goes to historic structures and historic districts. It doesn't
lie here.

The new version of 116.01 conflicts with 152.07. This argument is irrelevant, as
both parties agree the new version of 116 is what was used. So we're not even
looking at the new version. The old version that is to used. However, it’s
necessary to clear up a couple things. The appellant’s assertion that Sagorac
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never needed to apply for a certificate of appropriateness in the first place is
directly contrary to 116.03B, that sets out the provision of architectural review.
What it says is the owner of buildings with a proposed change to the exterior of
a building, this one goes broadest change, is covered by the ordinance and is
responsible for applying for a certificate of appropriateness and then the board
makes a determination.

The new version of 116 has not been applied to this case, and it's not relevant.
The assertion that the appellant needs a certificate of, he says this in hisin his
argument, the term Certificate of Appropriateness is nowhere to be found in
Section 116.01. Well, that's nice. What it is, he says it appears in Chapter 32 and
152, and that they take precedence because they specifically address demolition.
Well, 152 also specifically addresses historically designated structures, or
structures in the historic zone. But what's probably more remarkable is the claim
by an appellant that they never had to appear for a certificate of appropriateness.
and the term Certificate of Appropriateness is nowhere to be found in Chapter
116, although I just showed you. Two different ordinances that were in effect at
the time that the application was made that says they do.

The ARHP incorrectly applied design procedure. The ARHP, we're not limited
to just the design criteria. We’re governed by interconnected standards for
review authority. They're set out in 116.01B, It's the general standards, and they
include things like visual arts and culture, streamline. We've heard most of these
discussed. Aesthetic compatibility that strengthens the overall village.

Well, you might have noticed that they kind of just skimmed by the one that was
being listed by the appellant fact is that this is an aesthetic building, it's an
elegant building. It's been there for a long time. So aesthetic capability, I think,
is a legitimate concern. There ARHP is governed by all these standards and
design quality and building sustainability are two of the standards that are to be
considered. And then the second set of standards includes... actually, it's the
third... includes 116.05, and that gets into orientation. That is the first one in
116.05 and then goes into a lot of things that would be applicable during
construction. The ARHP was very diligent in its review. Its deliberation focused
on the severe alterations to the buildings that were proposed by the demolition.
And the fact that such alterations contradicted the standards that are established
both in the ordinance and in the Comp Plan. We are to consider the comp plan in
any decision. The board’s discussion included the attributes of the existing
buildings, and some significant contradictions with the architecture standards.
We're also distanced, including the unique site orientation, the view would be
the same, regardless of whether the building was 100 years old and historically
designated or not. Ultimately, the board came to a decision to deny with a
motion saying that the alteration proposed by moving the building, removing the
building. do not respond to our standards. And that the orientation was the
important reason.
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We'll recap that in a little bit. Section 152.027 doesn’t apply. We don’t argue the
position that it's entitled to be governed by the law in effect at the time. It's just
that 116.01 sub B allows for review, and review includes to approve, deny, or
modify. The ARHP is not exercising its authority to designate the subject.
property as historic, therefore 152 doesn't apply. We never changed the
designation of the subject structure and they're not in a historic district. We
don’t use 152.027. It’s unambiguous that there's jurisdiction to deny certificates
of appropriateness under 116.01A. The version116, in effect applies to the
board's decision-making boarding process. 116 vested the authority in the board
in several key ways. The 116.01 A that was discussed, review authority and
preserving the quaint character of the village as provided in the comp plan. It
specifically mentioned. Vests the ARHP, the authority to review all proposals to
build new or modify the exteriors of existing buildings in the village's
commercial district and requires review before the issuance of any
improvements. All those things are set out clearly, in the ordinance.

And this is the language. I don't... I mean, I know it might feel like I'm beating a
dead horse here, but here's the language, this is what it says, this is what we're
interpreting. It specifically says that we have the authority to issue a certificate
and deny it. It specifically says that the board shall approve, reject, or direct
modifications and that all hinges on the issues of the Certificate of
Appropriateness under 116. And we clearly had a right and duty to review
proposals and to modify or deny the application and to issue a permit The razing
of the structure clearly modifies, alters, changes, updates, substantially. The
intent of the ordinance is written in very broad terms and that's to provide
discretion to protect the quaintness and atmosphere and architectural character of
the village. The Village Board provided, in its ordinance, in plain words, that the
ARHP possesses the authority to determine whether those certificates should be
issued. And, in this case, that would include a certificate of appropriateness to
authorize a commercial building to be raised. There's no ambiguity, no reason to
go beyond the plain words of those several sentences.

There are other tenets of interpretation attainable of the position that we're
taking here. 116 was recently drafted, and in fact, it was drafted by the members,
many of whom are still on the board, they're the ones who are interpreting it.
They're the ones who said this is what we need, what we meant. With regard to
the past practice of using this ordinance, the review of proposals to demolish
commercial but non-historic buildings, by the board is not without precedent. As
mentioned by the appellant on May 16, 2025, the ARHP took jurisdiction over
and voted to permit the razing of a commercial building owned by the Orchards
Golf Course. Also, July 28", they approved a demolition request for two storage
buildings, that’s the process they followed.

In plain words, directly and unequivocally provides jurisdiction. If for some

reason, if the Zoning Board of Appeals believes there's an ambiguity, we ask
that you read the ordinance in harmony. All of 116, and the legislative history
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and past practice all support that 116 provides jurisdiction for architectural
review. The zoning board administrator's denial was consistent with all that. The
application was denied on the basis that the building, the proposal was not
responding to the criteria in 116 and that's all in the record of Megan's letter that
was sent to the applicant. The appellant takes issue with the denial of the letter's
design criteria. It says that forms merely form over substance. And that the letter
was simply a summary of the decision-based amendments and reflects that the
origin not affine is uncertainty. Well, we disagree. We thank the board pointed
to orientation.

When considering the public welfare and the general interests of the village.
There are numerous reasons to deny the razing of structures. Egg Harbor
currently has few commercial waterfront sites and this site is therefore unique.
and the unique overall architectural character of the building. The current
building is viewed as an elegant building. It’s got strong attributes regarding
scale and massing and the way that it is oriented to the water. The entry portals,
porches, window configuration, they're all quaint and that’s a goal of the comp
plan. The proposed complete demolition of the building was determined to be a
severe alteration inconsistent with aesthetic goals. The architectural structure is
a unique representation of the quaint architectural nature that's characteristic of
Egg Harbor. The ARHP considered the proposal to remove the structure and
determine the removal would negatively impact the village. As mentioned in the
beginning of this argument, the burden's on the appellant to prove the ARHP's
interpretation is in error. If you think that our view of the ordinance is correct
and you don’t believe the proof that it’s incorrect, you should sustain the
ARHP's decision to deny the certificate of appropriateness.

Andy Rossmeissl: First of all, the arguments you saw on the screen were not
mine. Those were Jim's summary of my arguments, which I don't even agree
with. Number two, Jim suggested that the that all provisions of 116 need to be
read in conjunction with each other, and I don't disagree with that. I encourage
you to, because they all talk about construction, not demolition. If you're going
to read all provisions of 116 in conjunction with each other, you also have to
read 116 in conjunction with 152. 152 says that if a property is designated
historic, the ARHP can require a certificate of appropriateness. If not, it can't.
But if 116, allows the board to require a certificate of appropriateness for any
project whatsoever, then 152 becomes meaningless. It doesn't matter under 152
if a property has been designated historic or not. You can't interpret an ordinance
in a way that makes another part of the ordinance meaningless. Proof of that it
took 4 meetings for the board even to request a certificate of appropriateness.
And, in the one prior occasion when a raze order was applied for during the era
of the board, the board didn't even, didn't require a certificate of appropriateness.
They didn't address raising. They only addressed the new building.

I don't think there is an ambiguity, because I think 152 covers it. The only way
that you can square 152 is 116. But if you don't buy that, then it is ambiguous.
Alter, modify? Does that include demolition or not? That's an ambiguity. As
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suggested earlier, that's a gray area, and gray areas do have to be determined in
favor of the property owner and the free use of property. So with that, I
respectfully rest, and I request that the Zoning Board of Appeals overturned the
Board's decision.

Jim Kalny: if I could, I would like to reply to rebuttal. Just the issues that were
raised. 152 applies Right in its own wording, only to historically designated
properties within historic districts. It doesn't apply here. It's not without
meaning, because it doesn't apply to an architectural review. Those are two
separate things. One is the reviewing the proposed changes, alterations, etc. The
other is reviewing the historical status of the building to determine if it was
properly designated historic, or if it's within the historic district.152 has plenty
of meaning as does 116. I would ask that you affirm the decision of the ARHP,
and deny the raze permit.

Andy Rossmesseil: And I agree, 116 has plenty of meaning, as long as you don't
interpret it to include demolition. Because if you do interpret it to include
demolition, then the very same board who can require a certificate of
appropriateness, if a property is designated historic, but can't, if it's not
designated historic, can skip right around 152 and require it anyway, under 116.
That makes no darn sense.

Jim Spolarich: Does anybody on the board have any other questions?

Bob Dickson: I just have a question. In our packet, we had a report from a
licensed engineer, and we had a report from the fire department about the status
of the building. Some of those ordinances reverted to public welfare and general
interests made. That's a report from a licensed engineer. That's concerning to me.
Was that considered by you, Megan?

Megan Sawyer: considered by me in what regard?

Bob Dickson: Well, I mean, you saw that report, was it concerning to you? Did
the Architectural Review Committee consider it at all, or was it just, And Bill,
do we have to consider it? I mean, it was in our packet, so that's why I asked.
Bill Vande Castle: It was in your packet, it was part of the proceedings that was
reviewed, throughout the process, so it is part of the record.

Megan Sawyer: And I would say, to answer your question, Bob, when we
received that report is what triggered me to contact the fire department and have
them go and do the assessment, so [ would say yes.

Bob Dickson: Okay, so that was after you saw that report, you got the fire
department in it?

Megan Sawyer: Yes, [ mean, the claims in it, you know, of course triggered me
to ask them to go and do an assessment.

Erin Anschutz: I had a question. I did see that the property went for sale recently
for a few days. If he gets a permit, does the permit go to the person who buys it?
Andy Rossmesseil: With due respect, it's not really relevant to what this
committee is here to discuss. The committee has to decide

Erin Anschutz: I know what happens. Is it attached to the property permanently,
or do we have to go through this whole process again if there's any more?
Megan Sawyer: I don't know the answer to that question. I guess I would have to
defer to legal.
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Bill Vande Castle: The review is based on the permit that was submitted, so
we're really looking at what happens to that permit and if something happens in
the future with it, that's, it may or may not, I don't think we're not in a position
to make any kind of ruling on that today, as to what happens in the future, if
anything. So we're really looking at what happened in the past and where we are
today.

Bob Dickson asked the Chair to take a break.

The Board took a 5-minute break.

Bob Dickson: I think Paul Brophy was a urban planner by profession, and he
voted against denying the raze permit. I wish we had an understand his thought
process in the matter.

Bob Dickson: I'm trying to weigh all the evidence and make a single right
decision.

Jim Spolarich: we gotta realize, whatever decision is made today. A party has
the right to appeal it. I mean, you know, if it's to deny it, he has the right to
appeal it. If it's a grant, then you've got a right to appeal it, so both here is
important, but it's not the definitive and this is not the end of the line anymore.
We’re the last step in the process the village has on any oversight on this matter.
Gene Kussart: what if they don't take action?

Jim Spolarich: I don’t know.

Bill Vande Castle: You have to do something. You have the evidence presented
before you, and that's your role as the Board of Appeals is to interpret the rules
and come to a decision.

Jim Spolarich: And your decision is yours. It shouldn't be influenced by external
pressures you might feel.

Bill Vande Castle: It's based on the evidence presented. Both sides have made
some good, appropriate arguments, but those are just arguments. It's what you
see... what you determine to be the appropriate facts. The arguments can help
you and guide you along the way. But it's what you eventually determine to be,
the results of what you've reviewed.

Jim Spolarich motioned to grant the certificate of appropriateness, Mack
Bonk seconded,

Megan Sawyer roll call vote: Jim Soplorich: grant, Mack Bonk: grant, Bob
Dickson: grant, Erin Anschutz: deny, Gene Kussart: grant, the board has
approved the motion to grant the certificate of appropriateness.

Jim Spolarich: So the board has voted to grant the certificate of appropriateness
by a vote of 4 to 1.

Bill Vande Castle: So, the next step in the process would be, because of the
appellate rights, there needs to be a set of findings of fact, conclusions of law,
and a written decision, put into effect for you all to vote and approve.
Oftentimes, that would be my role to draft this, but I would suggest for
consideration, and again, it's up to the board how we want to do this, since we've
got two esteemed legal counsel here, oftentimes in a court situation, when there's
hearings such as this, and a decision is made by a judge. The judge will direct
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the prevailing party to draft the findings of fact, conclusions of law, and
decision, and then circulate it to the opposing party for comment. And they work
out the terminology and make sure they're both comfortable with it. They may
not necessarily agree, but they're a bit comfortable with it, and then if once they
get to an agreement on that, it comes back to the board for its approval. I would
suggest that. But again, it's up to the board as to how you want to do it.

e Jim Spolarich: Well, I've never done this before, so I’'m going to rely on your
recommendations. Would you be willing to?.

¢ Andy Rossmeissl: I’'m certainly willing to, and my intention would be to keep it
short and sweet, because there were no interim findings. This would just be the
the board voted to grant the certificate of appropriateness and the raze order, and
then it comes back and you guys can all sign it.

e Bill Vande Castle: Council would draft the findings of facts, conclusions of law
and Judgment, or decision. Attorney Kalny would have the opportunity to review
it and comment on it, and once they're sort of agreed as to what that language
should be it would come back to, the board, to review it, and sign.

4. Schedule Next Meeting & Schedule a Regular Monthly Meeting Date
e November 3", 2025, at 1:00 PM & November 11", 2025, at 1:00 PM

5. Adjourn
e Jim Spolarich motioned to adjourn, Gene Kussart seconded, motion carried.
e The meeting adjourned at 3:59 PM

The meeting minutes were completed by Madison Dietzen on October 6, 2025. Meeting
minutes to be submitted for review and approval at a future meeting.

Bold — Official Action
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